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SPECIFIC COMMENTS
Section

1.1371-1(c)(2)(iv)

1.

In the last sentence of the example the word
"all" is used, but the example might be more

informative if instead the phrase "80 percent
or more" or "at least 80 percent" was used.

2.

1.1372-4(b)(5)(ii)(b)

Reference is made to sentence "However, the
mere passive investment of money is not
sufficient to constitute the commencement of the
active conduct of any trade or business."

The regulations should clarify the posture of

an electing small business corporation which

does not commence the active conduct of any
trade or business during its first taxable year.

It is not clear whether:(a) such a corporation's

•election would be terminated and the corporation
would be subject to the 5-year rule of Section

1372(f) absent permission by the Secretary or

his delegate to review such election, or (b)
whether such a corporation could continue as

a Subchapter S corporation indefinitely.

If the
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first interpretation is correct, then

consideration should be given to granting
automatic permission to review such election

at least in cases where the corporation’s first

taxable year is a period of less than 12 months.

3.
1.13724(b)

(5)(v)

Present regulations state that the term
royalties does not include amounts received
from the transfer of patent rights to which

Section 1235 applies.

The proposed regulations

have deleted this statement.
There has been no statutory change requiring

this deletion.

We recommend that the clause

in question be replaced by the following:

”.

.

.or amounts received from any

transfer of rights in patents or other
intangible assets which is treated as a

sale or exchange of property for Federal

income tax purposes.”

4.
1.1375-1(e)
Example(2)(ii)

The example would be improved if it first

stated as a fact to be assumed that the corpor
ation has an excess of $75,000 of net long-term

capital gain over net short-term capital

for the taxable year.

loss
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Section
This item should be deleted as it is apparently

based on a misconception;

Example (2)(i)

states that the excess of net long-term capital

gains over net short-term capital losses for

the year is $100,000.

Example (2)(ii) states:

"Assume same facts, except that .

.

.

." Consequently

under Section 1378, $75,000 of such net long

term capital gains would be taxed--subject to
the limitation under Section 1378(b)(2) which
is not applicable in this instance.

5.
1.1375-6(a)(6)
Example (l)(a)

Reference is made to the last sentence of that

example.

Other distributions could be made,

not exceeding $10,000 prior to March 15, 1967,

and the undistributed income for 1967 would
continue to be $25,000.
6.

1.1378
(General)

Section 46(a)(3) was amended to prevent the
carryback or carryover of investment credit

from being reduced by the special capital gains
tax imposed by Section 1378.

The regulations

under Section 46(a)(3) should be amended accord
ingly.

It would also be informative if the

proposed regulations pertaining to Section 1378
contained an example of the treatment of an

investment credit carryback or carryover where

there is a tax imposed by Section 1378.

